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Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

El ray Rogers appeal s his convictions for possession of fifty granms
or nore of cocaine base (crack) with the intent to distribute, see
21

U S C 88 841(a)(1) and (b), and possession of a firearmby a con-
victed felon, see 21 U S.C 8 922(g)(1). Rogers also attacks his
sen-

tence. We affirm

On June 7, 1995, Investigator Derrick Young of the Norfolk Police
Departnent purchased a small quantity of crack fromDebbi e Haynes.

Haynes was arrested and agreed to cooperate agai nst her supplier,
known as "Ray." (J.A 55).1

A few hours |ater, Investigator Young paged Rogers, and Rogers
returned t he page. Haynes answered Rogers' call and asked i f he had
any crack. Rogers told Haynes that he did not have any crack at the
nonent, but was headed home to "re-up." (J.A 59). Rogers agreed
to sell Haynes 1/16 of an ounce of crack for $100 and instructed
Haynes to nmeet himin the parking |lot of a nearby Dixie Mart.

As the investigators were waiting for Rogers to arrive at the Dixie
Mart, Haynes identified Rogers as he drove by, traveling in the
direc-

tion of his apartnent. At this point, Haynes i nfornmed | nvesti gat or
Young that Rogers lived in the Bay Terrace Apartnments |ocated on
the 1075 bl ock of West Ccean Vi ew Avenue in Norfolk.

Five to eight mnutes | ater, Rogers nmet with Haynes and | nvesti ga-
tor Young. Rogers displayed the crack for Haynes and | nvesti gator

1 "Ray" was | ater determ ned to be Rogers. For purposes of clarity,
we
will refer to "Ray" as Rogers.



Young, but just prior to the sale, the arrest team arrived. As
Roger s

was bei ng arrested, he discarded the crack and attenpted to fl ee.
Rog-

ers was apprehended and pl aced under arrest.

| nvesti gat or Young and anot her investigator, Todd Sterling,
acconpani ed by Haynes, went to Rogers' apartnent to verify that
Rogers actually lived there and to secure the apartnent pendi ng an
application for a search warrant. I nvestigator Sterling knocked on
t he

door and Janiqua Mrris, a ten-year old girl, answered the door.
I nvestigator Sterling told Morris that he was a police officer and
asked if there was an adult in the apartnent. Morris repliedin the
neg-

ative and al so infornmed I nvestigator Sterling that her nother had
| ef t

the apartnent after she heard that Rogers was arrested.2 Morris
st at ed

t hat she was scared and alone in the apartnment with a six-nonth ol d
chil d. Because Morris said she did not knowwhat to do and t he si x-
nonth old child was crying, Investigator Sterling entered the
apart -

ment to see if the infant was in any danger and to secure the
apart -

ment prior to applying for a search warrant.

The infant was | ocated in the rear bedroom Wile in the rear bed-
room Investigator Sterling observed, on the closet floor, a
di gi tal

scale with cocaine residue on it and nunmerous pl astic baggi es next
to

the scale. A neighbor agreed to watch the children and the
apart nment

was secured pending application to a state magi strate for a search
war r ant .

Astate nagi strate i ssued a warrant that was executed by I nvesti ga-
tor Sterling and other investigators of the Norfolk Police
Depart nent .

During the search of Rogers' apartnent, theinvestigators recovered
a safe with over 300 grams of crack, two guns, drug paraphernalia
and

a |l arge sumof cash. The conbi nation to the safe was found i n Rog-
ers' pocket.

On July 20, 1995, a federal grand jury sitting in the Eastern
District
of Virginiareturned a four-count indictnment agai nst Rogers. 3 Count

2 Morris descri bed Rogers as "her daddy" to I nvestigator Sterling.
(J. A
100). Rogers denies that Morris is his daughter.



3 Rogers was al so indicted on state drug and firearns of fenses, but
t hese charges were dism ssed in favor of the federal prosecution.
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| of the indictnment related to Rogers' all eged possession of crack
at

the Dixie Mart and charged himw th possession of crack with the
intent to distribute, see 21 U S.C. § 841(a)(1). The remaining
counts

related to the evidence seized at Rogers' apartment. Count |1
char ged

Rogers with possession of fifty grams or nore of crack with the
I nt ent

to distribute, see 21 US. C. 88 841(a)(1l) and (b). Count I1I
char ged

Rogers with using a firearm during and in relation to a drug
traffick-

ing offense, see 18 U . S.C. 8 924(c)(1). Count |V charged Rogers
with

possession of a firearmby a convicted felon, see 18 U S.C

8 922(9g)(1).

Prior to trial, Rogers noved to suppress, anong other things, the
evi dence seized during the search of his apartnent. The district

court

denied the notion. Following a jury trial, the jury found Rogers

guilty

of the charges contained in Counts I, Ill, and IV and not guilty
of the

charge contained in Count |I.4 Rogers was sentenced to 175 nonths
I mpri sonnment on Count Il and 120 nont hs' inprisonnent on Count
'V, running concurrent with the sentence i nposed on Count |I1. Rog-

ers noted a tinely appeal
Il

Rogers argues that the district court erred when it denied his
notion to suppress the evidence seized in his apartnment. Accepting
I

for purposes of this appeal that Investigator Sterling' s initia
entry

I nto the apartnment was not supported by exi gent circunstances, the
district <court properly admtted this evidence wunder the

I ndependent
source doctrine. See Murray v. United States, 487 U. S. 533 (1988).

The finding of an unlawful warrantless entry or search does not

automatically render excludable all itens seized during a
subsequent

search pursuant to a valid search warrant. 1d. at 542. Rather
only the

evidence tainted by theillegality is excludable. See United St ates
V.

Salas, 879 F.2d 530, 537-38 (9th GCr. 1989). Thus, under the
i ndepen-

dent source doctrine, "evidence seized pursuant to a subsequently

4 The district court |later set aside the conviction on Count |11 of



t he

indictment in light of Bailey v. United States
(1995),

which was decided after the jury's verdict but before the
sent enci ng hear -

i ng. The government does not challenge this ruling.

, 116 S. C. 501
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I ssued warrant, although initially discovered during a search
fol | ow

inganillegal entry, is adni ssible solong as "the search pursuant
to

warrant was in fact a genuinely independent source of the
i nformati on

and tangi bl e evi dence at issue.'" Walton v. United States, 56 F. 3d
551, 554 (4th Cr. 1995) (quoting Miurray, 487 U S. at 542). In
Murray, the Court noted that a search pursuant to a warrant i s not
an

I ndependent search "if the agents' decision to seek the warrant was
pronpted by what they had seen during the initial entry, or if
I nf or ma-

tion obtai ned during that entry was presented to the Magi strate and
affected his decision to issue the warrant." 487 U S. at 542
(footnote

omtted).

The district court correctly concluded that the evidence seized in
Rogers' apartnent pursuant to the search warrant was adm ssible
under the independent source doctrine. First, because the
i nvestigators

had just w tnessed Rogers possess crack and attenpt to flee the
scene

of a crinme, the decision to secure a warrant to search Rogers
apart -

ment was assuredly not pronpted by I nvestigator Sterling' s observa-
tion of the itenms in plain viewduring his initial entry into the
apartnment. Second, although the information obtained during the
al l egedly unl awmful entry was presented to the state nmagistrate in
t he

search warrant application, that information did not affect the
magi s-

trate's decisiontoissue the warrant, as Murray requires. See id.
In

assessing whether the information affected the decision to issue
t he

warrant, the district court appropriately applied Franks v.
Del awar e,

438 U. S. 154 (1978), which directs a court to exam ne the search
war -

rant affidavit absent the illegally obtained information to
determ ne

whet her the untainted portion of the affidavit sets forth probable
cause. The district court concluded that the affidavit in this
case,

excluding I nvestigator Sterling s observations during his initial
entry

I nto Rogers' apartnent, provided "nore than a substantial basis of
a

probability that contraband was i n" the apartnent. (J. A 120). This
conclusion is manifestly correct. The circunstances surroundi ng
Rog-



ers' attenpted sale of crack to Haynes and Investigator Young,
whi ch

culmnated in Rogers' arrest, provided probable cause to believe
t hat

crack woul d be found in the apartnent. In sum because the inforna-
tion obtained during the alleged illegal entry into Rogers'
apart nent

affected neither the investigators' decision to seek the search
war r ant

nor the state magistrate judge's decision to issue the search
war r ant ,

t he evi dence seized pursuant to the warrant was adm ssi bl e under
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Murray. See Walton, 56 F.3d at 553-54 (evidence seized in garage
adm ssi bl e under Murray where the information obtained during an
earlier alleged illegal warrantless entry of the garage neither
af fect ed

t he decision to seek the search warrant nor the decision to issue
it).

Rogers also contends that the district court erred when it
sent enced

hi mon t he basi s of possessing "crack” without determ ning that the
gover nnent had proven that the drugs involved in Count Il were
"crack."5 Rogers concedes that he failed to raise this argunent
bel ow,

but neverthel ess contends that the district court's failure to nake
a

specific finding that Count Il involved "crack” is plain error. W
di s-

agr ee.

Rul e 52(b) of the Federal Rules of Crimnal Procedure pernmits an
appel l ate court to correct an error not raised belowif there is:
(1)

error, (2) that is plain, and (3) that affects substantial rights.
See

United States v. O ano, 507 U.S. 725, 732 (1993). If all these
require-

ments are net, we can exercise our discretionto correct the error
i f

the error "seriously affect[s] the fairness, integrity or public
reputation

of judicial proceedings.” 1d. (citation and internal quotes
omtted).

5 1n 1993, the Sentenci ng Comm ssi on anmended t he Sent enci ng Gui de-
lines to include the follow ng definition of cocaine base:

"Cocai ne base, " for purposes of this guideline, neans "crack."
"Crack"” is the street nanme for a formof cocai ne base, usually
pr epar ed by processi ng cocai ne hydrochl ori de and sodi umbi car -
bonate, and usually appearing in a lunpy, rocklike form

United States Sentencing CCuidelines Mnual 8§ 2D1.1 (enphasis
added) .

Prior to 1993, sone courts held that cocaine base under the
Sent enci ng

Gui del i nes i ncluded all forms of cocai ne base, not just crack, see,
e.qg.,

United States v. Jackson, 968 F.2d 158, 161-63 (2d Cir. 1992)
(forms of

cocaine base not pure enough to be crack still fall wthin
Sent enci ng




Gui delines for enhanced sentence), while other courts held that
cocai ne

base nmeant crack, see, e.qg., United States v. Shaw, 936 F.2d 412,
415-16

(9th Gir. 1991). The anended definition of cocai ne base was pronul -
gated so that other fornms of cocai ne base ot her than crack woul d be
treated as cocaine for sentencing purposes. See United States v.
Munoz-

Real pe, 21 F.3d 375, 376-77 (11th G r. 1994).
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In this case, we will assune without deciding that the first three
prongs of A ano are net. Such an assunption is of no help to Rogers
because the assuned error does not seriously affect the fairness,
integrity, or public reputation of judicial proceedi ngs. That Count

i nvol ved "crack"” was undi sputed bel ow. | ndeed, Count Il of the
indictnent refers to the drugs as "crack," (J.A 12), and, at
sent enci ng,

Rogers never disputed that Count Il involved 150 to 500 grans of
cocai ne base, which neans "crack" under the Sentenci ng Gui del i nes.
Because it was undi sputed bel owthat Count Il involved "crack" and

because Rogers has set forth no plausible argunent that Count I

did

not involve "crack," we are in no position to correct the assunmed

for-

feited error. Cf. Johnson v. United States, 1997 W. 235156, at *7
(U.S. My 12, 1997) (declining to correct Gaudin error where the
evi -

dence of materiality was overwhel m ng and petitioner presented no
pl ausi bl e argunment that her false statenment under oath was not

mat e-

rial).

IV

Rogers raises two additional argunments that he contends shoul d be
resolved in his favor. First, he contends that there is
i nsufficient evi-

dence inthe record to support his convictions. Second, he contends
that the district court erred when it admtted certain evidence at
trial.

W have revi ewed these assignnments of error and find themto be
W thout nerit. Accordingly, the judgnent of the district court is
af firnmed.

AFFI RVED



